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Information Sci-nze

DIGEST: 1. Section 223 of che lligher Lducation Act of 1965,
Tictle 11, Part B, as amended, authorizes the
Office of Library and Learning Resourzes, Office
of Education, Departmant of Heaith, Education and
HWelfare, to make grants to snd contracts with
public and private agencies and institutions.
Regulations define “public agency" to exclude
Federal agencies. The Nationzl Commissien cn
Library and Information Science is an independ-
ent agency in the executive branch and therefore
is not eligible o receive Eunds under section

243,

2., The Commisszioner of Education Las no authority
to make an excaptiorn from the statutory regula-
ticn (45 C.F.R. § 100.1) which defines "public
ageacy” as excluding Federal agencies for
purposas of grant or contract awards under
section 223 of the Higher Education Act of 1965.

The Executive Director, National Commiscion on Libraries and
Informaticn Science (Commission) has asked for our opinion on the
legality of a tzansfer of funds from the Offic~ of Libraries and
Learning Resources (OLLR) in the Office of Educatinn (OE), Depart-
ment of Healih, Education and Welfare (NEW), to the Commission,
under the Higher “ducsz*ion Act of 1965.

The Commission was established in 1970 as an independent azgency
within the executive branch. 20 U.S.C, § 1502 (1976). The Commis-
eion has primary responsibility for developing or recommending over=-
all plans, and advising appropriate Federal, State, or local Govern-
ments and agencles, ro assuve thac library and informarion scrvices
are adequate to mect the neeis of the people of rthe United States.
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The Commission has planned a national conferencc, as author-
ized by Pud. L, No. 93-568, Deccaher 31, 1974, to develop recom- :
mendations concerning national suoport for itbrary and information
networks. OLLR proposed to trausfer funds to the Commission for
the conference from those available uader scction 223 of the Higher
Pducation Act of 1965, Title II, Part B, as amended., 20 VU.S.C.
§ 1034 (1976). This section authorizes the Commissionar oif Education
to make grants or contracts for library research and demonstration
projects. It prevides:

"(a) The Commissioner [of Edvcation) is authorized

to make grants to institutions of higher education

and othar publie or private agencies, institutlons,

and organizations, for research and demonstration

projects ralating to the improvement of libraries

or the improvement of training in librarianship,

including the development of new techniques,

sysntems, and equipment for processing, storing, end

distributing information, and for the disseminaticn

of informatien derived from such research and

demonstrations, and, without regard to section 3709

of the Revised Statutes, to provide by contracts

with cuem for the coanduct of such activities; exczept

that no such grant may be made to a private ageney,

orgaqization. or institution other than a nonprofit ;
one.’ :

An opinfion by the Adult and Vocational Education Sranch, Offi.e
of Generzl Counsel, HEW, that sectlion 223 funds may not be transferred
by grant or contract to the Commission, has prevented the transfec¢ of
funds. The Executive Director disaprees with this and asks lur our
opinion and views on whether CLLR can legally execut2 a contract o1
an interagency iransfer of funds with the Commissicn, using Title I
funds, for a Conference on Nationzl Networks.

The Executive Director argues that che term "public agency"
includes Federal agencies. The statute does not define “publac
agenc:ios,” and the legislative hictory does not discuss the meaning
of the term. However, in regulations applicable to the section 223
program (45 C.F.R. § 107.1 (1976)), "public apgency" is defined as:

"a legally coustituted organization of goverument .
under public¢ administrative control and direction, i
but does not inclule apencies of the Federal Govern-

ment."” (Emphasis added.)
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The Commission, as an independent Federal ag-ncy, is therz2fore not
eligibl: for assistance under section 223 of the liigher Educaticn Act

of 1965. Indeed, we nave serlons doubt whether u regulatory decision

to define "public 2y .'ncy” to include Fecfaral agencies would be a per-~
missible interpretation of secticn 223. In any event, the interpretation
adopted by OE is consistent with the iitatutory language and neither

arbitrary nor unreasonanle on its face; it will therefore not be questiored

by this Office.

In this connection, the staff of the Commission has asked if there
is sny basis for the Commissioner of Education to makes gn cxception o
the exclusiun of Federal esgencies from cligibility for section 223
grants. Uithout express statutory auchority to do so, .in agency may
not waive a atatutory vegulation. We are not awars of auy authoricy
vested in the Commisaic.aer of Education to make such a wvaiver,

The Executive Director of the Commisclon says that OE has made
transfers to other Federal agencies. IYn the intcrcst of complying
vith the Comnission's reques: that we answer as quickly as possible,
we have not attempted to verify that allegation. However, our answer
tu this question would not be different if OE had made such trarsfers,
Under 4% C.F.R. § 100.1, OF cannnt properly transfer seetion 223 funds
to any Fedeval agency.

Finally, in resoonse to MEW's questioning of the lepal authority
of the Commission to accept funds from a Federal agency, the Executive
Director poirts cut that the Cemmission is authorized by 20 U,.S.C.

§ 1505(b) to contract with Federal agencies to carry out any of its
functions, and that it has not only let contracts to¢ othar Federal
agencies but has, since its inception, also accepted contraccs from
them. We do not question the right of OF, using funds other than
those appropriated for purposes of scetion 223 of the Higher Education
Act of 1965 to contract with the Commission, nor the -ight of the
Cummission to accept a contract from OE, for the performance by the
Conmission of a service for OE, under the Economy Act, 31 U.S.C. § 684
(1970). As HEW points out. OZ may have some funds available for the
same purposes to be served by the proposed Necworks Conference and
could theretore, under the Economy Act, enter into an agreement with
the Commission fer it to perform services for OE for such purposes
(assuming the Commiusion were in a position to do so). 1In such cir-
cumstances, the services provided te OE by the Commission might incident-
11y further the purposes of the Commission.
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With regard to 20 U.S.C. § 1505(b), while that sec’ ion does
sive the Commission authority to contract wita Federal agencies,
such contracts must be to carry out Commission funections. That
being the case, we do not sce how OE could transfer funds or award
a grant or contract to the Commission u-der secticn 1505(b), sin:ce
OE funde woulu not He available to car.y out Commission functions.
For the Comrission to receive funds From another agency to cacry
out functions for which it receives appropriations would be an
improper augmentation of its appropriations.

In any event, neither the Econoay Act nor 20 U.S.C. § 1505(t)
gives OE authority to use section 227 funds to make a grant to or
contract with the Commissior because; as noted above, the Comnission
is not a "public agency” wicthin tha meaning of that section.
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